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From AC
This our last newsletter for 2014. We
would like to wish all our clients and other
readers a safe and happy holiday season –
whatever you choose to do and whatever
you choose to celebrate.

and reopen on Monday 5 January 2015.
In the unlikely event of a compliance emergency feel free to contact any of the directors;
Craig Ormrod: 082 418 8844
Bryan Thomas:
Peter Veal: 082 600 0351
This edition is dominated by proposed regulatory changes, in particular the Retail
Distribution Review (RDR) white paper but we do have some other news that is worthy
of comment. We have limited the usual “Interesting things we have read” section due to
the length of the content elsewhere and that we don’t want you feeling obliged to have
to read this on the beach or next to the pool – we can catch up in 2015!

AC Human Assets Services (HAS)
This new complimentary service goes live in January 2015. It is focused on the human
resource side of your business and intended to compliment the FAIS work we do, which
as you know, has many aspects that cross over into the management of staff. We have
sent an e-brochure to all our clients already that detail the extent of the free services we
will be offering as well as those additional services that can be provided as and when
required for an additional fee.
This new division is being managed by Bronwynn Van Tonder, an experienced HR
understands the FAIS educational and disciplinary standards.
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In addition to the enquiry service that will be available to all client this Newsletter will have
each month going forward and
there will be a growing data
base of suggested HR policies
and documents accessible via
our website.
Click here
e-brochure.

to

access

the

Additional Compliance
Willem Steyn has been formally
(under supervision). He will be
knowledge and relationship with many of Craig’s clients.

for the increased regulatory workload expected over the next few years and to better
provide assistance to clients where needed. At a recent meeting with the FSB held
in conjunction with the compliance institute, they made it clear (without providing
Most of the changes would appear to be detailed in the “Conduct of Business Regulation
Bill” which we expect to be replacing FAIS as we currently understand it. Rest assured
these changes will affect FSPs.
One joined us in November, Phiwo Sithole, who will initially be working with Bryan
and the second, Lucia Swartz-Horne, an admitted attorney, will join us in January and
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The Retail Distribution Review (RDR): There have been a substantial number of news
reports as well as articles in the insurance press regarding the ‘infamous’ RDR. It is, of
the sake of brevity (and even this is some 2800 words long) we comment in some detail
(and of necessity repeat paragraphs word-for-word from the published RDR paper) only
on those issues which are the “talk-of the town”, this relating to commissions, fees, the
types of services addressed and responsibilities of insurers. We have also added some
snippets on other aspects that will be of interest.
For a full understanding of the RDR proposals, reference must be made to the appropriate
sections in the RDR document.
Responsibilities of Insurers and Their Relationships with Intermediaries:
There has been considerable discomfort in the market whereby intermediaries have
had to follow stringent advice-giving procedures, often at the expense of reputational
escaped from similar responsibilities.
It is clear that the current regulatory framework gives rise to imbalances in the
responsibility of product suppliers and intermediaries for fair customer outcomes, by
placing rigorous obligations on intermediaries (particularly in relation to advice), but
outcomes achieved through their chosen distribution channel – despite the fact that
product suppliers have a clear interest in effective and appropriate distribution of their
products to their customers.
To the delight of the intermediary, the new regulatory framework will aim to rebalance
these responsibilities by requiring product suppliers to monitor advice and distribution
outcomes and put reasonable controls in place to promote fair treatment and mitigate
miss-selling risks, regardless of the distribution channel they adopt.
However, the latter words ‘regardless of the distribution channel they adopt’ are very
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important and form the foundation on which the entire RDR is built.
It is proposed that there be three types of adviser, these being:
Tied adviser;
Multitied adviser; and

In the case of an adviser who provides advice in relation to short-term insurance products
only, the above terms may be replaced with:
Tied insurance agent;
Multi-tied insurance broker; or
Independent insurance broker.

do so in one of the above capacities. Advisors will also only be permitted to use one of

A product supplier will be fully responsible for the advice provided by advisers with
whom it has a tied relationship as well for ensuring the tied adviser’s compliance
with all relevant regulatory provisions. The regulatory framework will impose similar
obligations on a product supplier to those currently imposed through the FAIS Act on an
authorised FSP in respect of its representatives.

in this regard, including more explicit responsibilities in relation to ensuring that the
monitoring the adviser’s delivery of TCF outcomes. The product supplier’s responsibilities
in relation to its tied advisers will include, but not be limited to, the product supplier
responsibilities in respect of multi-tied advisers.
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with or mandate from a product supplier which has the effect that the adviser is restricted
to providing advice in relation to the products of that product supplier only.
A multi-tied adviser will not be regarded as the agent or representative of any one product
supplier with whom it has a relationship. A multi-tied adviser will instead be required to
tied advice, or act as a representative of a juristic entity holding such an authorisation (a

However, in view of the relationship between multi-tied advisers and product suppliers
adviser is not entirely at arms’ length – it is reasonable to expect product suppliers and
multi-tied advisers to share responsibility for the quality of advice provided to their
shared customers, as opposed to the current framework which places this responsibility
almost entirely on the adviser. To achieve this, product suppliers would also be expected
to pay greater attention to the general customer treatment culture and supporting controls
that a multi-tied adviser has in place.

will be required to meet two sets of independence criteria – one set of criteria relating to
the choice of product and product supplier, and a second set of criteria relating to being
offer advice on multiple products, offered by a number of product suppliers.
To meet this standard, the adviser must offer advice that goes beyond making
recommendations on a restricted set of products or product suppliers. On the other
hand, it is accepted that the “whole of market” concept may not be appropriate. In
particular, standards in this regard will have to be balanced against relevant FAIS and
TCF expectations. TCF will require product suppliers to take reasonable steps to satisfy
themselves that any advisers (not only tied advisers) who provide advice on their products
product.
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In addition to the product and product supplier choice available to the adviser, the
adviser should be able to demonstrate that he/she has in fact provided advice across
an appropriate range of products and product suppliers, in order to continue using the
designation “IFA”.

Services to product supplier
There are a number of outsourced services undertaken on behalf of product suppliers that
do not require intermediation between the client and product supplier. It is proposed that
these services will be reviewed with the view of setting separate conduct and remuneration
standards. Our view is that this would include such entities as UMAs and claims
bureaus. We also believe what
are commonly referred to as
“administrators” in the shortterm sector should look to get
themselves included in this
proposal so that they get the
role that they missed out on
when the Binder Regulations
were introduced.

The provision of advice
Certain services are viewed
as being provided by the
intermediary to the customer
– chief among these is advice. In performing this function, the intermediary clearly acts
as an agent of the customer and has a duty to ensure that the advice provided is in the
best interests of the customer and suitable to the customer’s needs and circumstances.

types, namely
Financial planning: Financial planning involves advice on structuring and arranging
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control advice and surveys and risk management advice. Depending on the extent of

Up-front product advice involves provision of a recommendation, guidance or proposal
including on the replacement of a product. In addition to identifying a suitable type of
product supplier, depending on the range of offerings the adviser has access to.

Ongoing product advice
Ongoing product advice involves provision of a recommendation on changes to product
solutions during the life of a product in response to changing market conditions or
changed customer needs and circumstances. This would include recommendations in
termination of any product. A recommendation to maintain an existing product without
change is also ongoing product advice.

Limited product advice
In distribution models where the extent of advice provided is limited, such as those
where it is not feasible to conduct a full suitability analysis, conduct standards will be
set to ensure the risk of this more limited advice is appropriately mitigated – including
possibly in relation to the types of products or product features that may be distributed
using such models. The aim of these standards will be based on the understanding that
the more basic the advice provided, the more responsibility there will be on product
suppliers and intermediaries to ensure that the distribution model and level of advice
provided is appropriate to the risk/complexity of the product. Note that any product
limitations set in this regard will be relatively less restrictive than those imposed for
non-advice models

Advice Fees
Intermediaries will be remunerated by both the policyholder and the insurer, depending
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on

the

services

provided.

non-life
insurance
risk
planning is a service rendered
to the customer and should
accordingly be remunerated
by means of a planning fee (a
negotiated with the customer.
The fee should be pre-agreed
directly with the customer on
the basis of a clearly disclosed
charging structure, with a clear
indication of the nature and extent of planning services to be provided. Regulations will
not prescribe the quantum or charging basis of the planning fee, although the regulator
or, where appropriate, a professional association, may publish benchmark guidelines.
Advisers who provide more comprehensive planning services should be able to charge
more than those whose planning services are more limited. For example, although it is

available from an IFA. Financial planning fees should also take the level of expertise of
the planner into account.

regulator will be the responsibility of the product supplier in the case of tied agents, and
the regulator in the case of multi-tied advisers or IFAs.
Product advice – whether up-front or ongoing – is a service rendered to the customer
and should also be remunerated by means of an advice fee, negotiated with and paid by
the customer.
The product supplier should not dictate the advice fee that the adviser may charge, or
negotiate the advice fee with the adviser, but may facilitate the payment of the advice
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fee, as an alternative to the customer paying the fee directly to the adviser. Where there
is a ‘once-off’ fee charged to the client it may be collected in instalments as an additional
amount, over and above the premium payable for the product concerned.
The advice fee will have to be differentiated from the product contribution amount as
well as from any underlying product charges, and separately disclosed. It should be clear
to customers that advice fees – whether facilitated by the product supplier or not – are
separate from and in addition to product charges.
In respect of short-term insurance, this advice fee should replace the existing section
8(5) fee.

Commissions
The proposals recognise that selling, as a service rendered primarily to the product
supplier, is separate from (and may be remunerated separately from) the provision of
advice to the customer.
This separation of ‘advice’ from sales execution and ongoing product maintenance/
servicing (with a separate advice fee chargeable to the customer) will necessitate an
adjustment to current regulated insurance commission rates. The current regulatory
framework presupposes that the commission will cover the costs of advice together
with that of other intermediary services. It follows therefore that if current maximum
commission levels were to be maintained, over and above the availability of a separate
advice fee, the adviser would be paid twice for performing the same function.
It also follows that, if commissions cease to be payable or, where commission continues
to be payable but commission levels are reduced, this should result in correspondingly
lower product charges, as product suppliers will no longer need to recover such
commission costs through product charges. These new reduced commission rates have
still to be determined.

policies, which will attract no commission as would investment products – each relying
on fees paid by the client to the adviser and risk policies having 50% commission up
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front and the balance “as and when”.

Binder fees
The inconsistent interpretation and application of the general principle that outsourcing
fees (including binder fees) must be reasonable and commensurate to the activity or

that binder fees paid to intermediaries will be capped to ensure consistency of application,

The proposed capping is as follows:
Enter into, vary or renew a policy: 2%
total a combined maximum fee of 2%
Settle claims under a policy: 1% to 3%
The above proposal does not apply to binder fees paid to underwriting managers in terms
of the binder regulations. Underwriting managers act solely as agents of the insurer; may
not sell directly to the customer; and may not do business with a related intermediary.

intermediary provides binder services do not arise in the case of an underwriting manager.
For underwriting managers, no regulatory caps on binder fees will apply, but the fees
should comply with the general principle that they must be reasonable and commensurate
with the cost of performing the function. Underwriting managers may also continue to
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Outsourcing fees
Outsourcing fees should be differentiated from service fees payable by the product
supplier in respect of ongoing product servicing/maintenance which relate to product
servicing or maintenance services carried out by an intermediary to connect customers
and product suppliers.
Outsourcing fees on the other hand relate to a function or activity performed solely on
behalf of the product supplier (other than insurer binder services, which are subject to

(the printing of policy wordings, policy schedules and the mailing thereof or the
electronic dispatching of the policy wording and/or policy schedule to policyholders),
will be subject to a monetary fee paid by the insurer, and not as a percentage of premium.
The proposal is that this be set at R100.
Where an intermediary is a binder holder, the issuing of policies by the intermediary
is seen as incidental to the activity of concluding new contracts with policyholders or
concluding policy renewals or endorsements, and hence is not deemed to be separate
from the binder function, nor may it be separately remunerated when performed under
a binder agreement.
Other proposals include:
Product aggregation and comparison service standards,
Referrals and lead generation standards – including remuneration,
Juristic representatives and advice,
Remuneration standards for tied agents (equivalence of reward),
Conditions for short-term insurance cover cancellations,
Limitations on what type of intermediary may collect premium.
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Implementing RDR

Prohibition of commission for life replacement products,
Remuneration for selling and servicing short-term products,
Capping of binder fees, and
Outsourcing fee cap for issuing insurance policy documents.

Conclusion
Nothing in the RDR proposals are cast in stone. Any person, juristic body or association
is encouraged to make comments to the FSB, by the deadline of 2 March 2015 and full
details as to how this can be achieved, should you wish to submit comments directly, are
provided at the bottom of page 5 of the FSB’s RDR document.
We will also be providing a facility for our clients to submit their comments via
ourselves. We have created a submission template that is available on our website under
the December 2014 newsletter section, click here to access the page. The template
provides for a standard format to be adopted for all submissions and we will then group
these by each RDR proposal and submit each batch to the FSB. This group submission
may well add some weight to each submission. Once you have completed each of your
submissions simply e-mail this to info@associatedcompliance.co.za.
The Compliance Institute FAIS Forum will also be discussing the RDR, well at least
those aspects that have an impact on the current monitoring and licence structures for
FSPs.
To download the full RDR document click here and download under the December 2014
newsletter section.
There is also a copy of the FSB’s presentation on RDR that provides a useful overview
of each of the proposals. Click here to obtain a copy on our website under the December
2014 newsletter section.
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We read in a Compliserve Newsletter, that here is a book out on the subject entitled
“Keep calm and survive RDR” – and its free – just down load from http://brianfoster.
co.za/download-free-ebook/.

Broker?
This has been a long standing debate, even after binder regulations were introduced as
the standards for binder holders were in the guidance note and not clearly spelt out in the
regulations. Furthermore it did not deal with the situation for non binder holders.
The compliance institute received some initial input from the FSB insurance division
at the September Exco meeting. This feedback was based on binder holders and their
ability to move a book of business, which the FSB stated required individual client
acceptance of the advice to move subject to FAIS standards being applied.
We then asked two further questions of the FSB:
What is the FSB’s stance on an NMI without a binder wanting to move a book?
What is the situation where a UMA moves risk carrier?

the two ladies it became clear the answer is basically the same for both scenarios as in
each case the broker who is not mandated requires client acceptance prior to the move –
whatever prompted the recommendation to move.
Other than a broker being a mandated intermediary the only other situation where this
would not be needed is where a UMA is moving risk carrier and the incoming insurer
is taking a formal transfer of risk from the outgoing insurer, which is subject to FSB
the short-term sector.
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Their view extended to non signing of new debit orders being a breach of the CPA as
well as of the PPR. These aspects were not pursued in the discussion.
The FSB expect to see evidence that the client was given the appropriate advice (in
terms of FAIS) for the move and that the broker has attempted to obtain letters of
will be clients who have not responded and the broker must then act in the clients’ best
interests and possibly move the policy, subject to follow up with the client(s) concerned.
This approach however cannot be used as a blanket defence of non action by the broker.
They reiterated their intention to monitor all book moves reported to them in terms of
BN 151 and they have requested assistance from the compliance community is ensuring
these standards are followed.
Even where a book transfer is done over a period of time it seems clear that the same
principals apply.

when a binder is to be cancelled – stated that the period of notice was 40 days. This is
incorrect and should be 60 days, as it is stated in the Regulations, which take precedent
over Directives.

2014 Annual Compliance Reports Where There Is No Compliance Of
The report date for this category of FSP is 31 December 2014 with a submission to the
FSB deadline of 28 February 2015. For those of uor clients that fall into this category
we will be in touch with you in January.

Representatives Incorrectly Licenced In The Past Due to Incorrect
In the early days of FAIS and the need to get credits there was a lack of understanding
have been made up i.e. the mix between core, elective and fundamental credits. As
time passed it became clear that fundamental (maths and language) credits were not
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allowed to be taken into account. The problem was that many people had been added as
representatives without knowing that they actually did not meet the minimum standards.
This problem becomes apparent when representatives move between FSP and the
with a number of years licenced experience thinking they were okay being told they
situation for the FSP and representative alike.
We took this matter up with Stefanie MacKenzie of the FSB to see if there was a “get out
of jail card” for those affected. Well, there isn’t one. She did however state that they had
been approached by PSG Academy who were offering a solution for this very problem,
which has now been given FSB approval. It is a “simple” short course, that can be
studied remotely, that tops up existing approved credits with the right type of approved

that only those unit standards required will have to be written – there are no minimum
bundles.
We have details of all their programs available for 2015, which cover the following
FETC Wealth Management (NQF4)
FETC Short term (NQF4)

If anyone would like details of any of these please submit a request to info@
associatedcompliance.co.za

Loyalty programmes
In the last week the FSB has been contacting FSPs that deal with various Loyalty
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programmes as a feature of their personal lines product offerings. These are typically
added to an insurer’s product by the FSP, who have their own contractual relationship with
the programme provider. The letter from the FSB states that they feel these programmes,
such as discounts at various retail stores and restaurants, are acting as an inducement to
enter into or retain the underlying insurance product, which is a breach of both the Longterm and Short-term Insurance Acts.
We don’t see these products being an inducement provided that they are optional and
are paid for by the policy holder. We cannot see that someone would buy a policy from
say Hollard as against Outsurance because they chose to pay extra for a loyalty package,
however it is the view of the Regulator that has relevance. If they do go down this route
become of the providers of such products? Or will it simply be the discount factors that
will be forced out? We do know that these so called VAPs are on the FSB’s radar for the
2015/16 period and wonder why they seem to have been escalated now.
Of you do get the FSB letter then simply supply the requested detail. We don’t see
it having any negative impact on FSPs for having used these products; their use will
simply be “corrected” going forward.
Another Ombud to start operating: Very shortly the Consumer Goods and Services
for the Consumer Goods and Services industry, to deal with complaints relating to
all transactions under the Consumer Protection Act, other than transactions with the

The implementation date to be applied by CGSO is 1 March 2015, to give businesses
the opportunity to ready themselves. The CGSO will operate in terms of the Consumer
Goods and Services Industry Code, which requires all businesses within the industry to
register with CGSO or face consequences under the Consumer Protection Act, including
For those selling non insurance products and/or VAPS this should be taken note of as
this will be the Ombud responsible for these products. Ideally there should be disclosure
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of the details of this Ombud in product documentation.

From the FSB
In addition to rolling out the RDR at the recent regulatory seminar, dealt with under the
“From Associated Compliance” section the FSB also presented papers on:
Regulatory Framework overview – a summary of what has been achieved over
the last year or so as well as some useful snippets as to where the FSB are focusing their attention over the next two years, these include:
Funeral parlours,
Guarantees V insurance business,
Services V insurance business,
Key Information documents,
Standardised terminology,
Inducements,
Add on products,
Extended motor warranty business,
Legal expense insurance,
Inducements and loyalty schemes,
Unfair contract conditions – via new PPR,
Unilateral cancellation of products,
Life insurance premium escalations, and
Claims handling guidelines;
Reinsurance – future regulatory framework,
SAM update,
Micro insurance regulatory framework update. Some strange ideas on expected
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policy terms and conditions in this one, and
Implementing Twin Peaks.
We have copies of each of these presentations – if you would like a copy of any of them
please submit a request to info@associatedcompliance.co.za.

The FSB issued proposed amendments to this prohibition on 4 December 2014 along
with a response from the Registrar on the various comments and concerns that had been
received. A copy of both documents can be obtained by submitting a request to info@
associatedcompliance.co.za.

We reported in our October Newsletter that the FSB were looking into exams for people
that this is not the case. Here is what we have been told:
1. “The FSB has engaged with the INSETA once again in June to request them to
conduct a pilot where workshops are conducted in languages other than English,
and then to track the results obtained by these candidates to see if there is a difference in the pass rate of these candidates. This was done because of the success
achieved by the BBF where they conducted workshops for their members in their
through a licence application and discussed the relevant legislation with them as
they went along.
2. INSETA agreed to run this pilot and the BBF is assisting them to source appropriate providers to conduct the workshops and to develop the relevant support materials. This process is scheduled to begin early next year.
3. The FSB will not develop exams in other languages until such time that the FSB’s
derson’s e-mail earlier today regarding this issue. Only once this language policy
taken IF the exam will be translated into another language AND of the Afrikaans
exams will continue or not.”
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There is no re-scoping underway.
the results of the INSETA initiative were reviewed to see the impact of the language.”
The Financial Sector Regulation Bill (that will drive formality on Twin Peaks) may be
released with an Omnibus Bill to cater for a wide range of regulatory changes to support
TCF principals and align current legislation – this may well include:
Amendments to section 6 of FAIS (delegation of authority with the Act – probably due to the new FSB structures going forward),
concept of advice not being such a service), and
Amendments to section 14 (1) of FAIS (debarment standards).
Category 5 (professional clients code of conduct) this proposed code has been put on hold
of clients may well be put into RDR – or related legislation changes – that would impact
on the original draft of this code.

Updated Fit & Proper Standards
We have been advised that a Board Notice is to be issued before the end of the year
updating these standards; unfortunately this had not been published by the time we
released this Newsletter. We understand the primary objective was to consolidate the
changes made in the last couple of years but apparently there will be a few new aspects
added – but we were given no indication as to what these relate to. The future of the
second level RE exams maybe?

TCF complaints management
The FSB issued a discussion document in October (too late for our Newsletter) that
seeks input on the proposed requirements for client complaints management as outlined
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in Outcome 6 of TCF. Whilst the deadline for submission of feedback was 1 December
we still feel it is worth a read – all 40 pages of it. When read in conjunction with the
previously released review of complaints handling within the market place generally

documents as it will be to an FSP’s IT system they will turn to help them manage the
Click here to download a copy on our website under the December
2014 newsletter section.
FAIS division 2014 annual report (courtesy of Insurance Gateway): Click here to view.
And so you don’t think the FSP only pick on insurance people; The FSB recently released
a proposed guideline for the conduct of curators under the auspices of the Financial
Institution (Protection of funds) Act.

Interesting things we have read
www.insurancegateway.co.za
The usual good mix of articles from the past month. A few are worthy of a good look,
including:
Lots on RDR including the commentary from SAIA.

Disclosure issues
Discovery and Bobroff have been headlines over the last month or so spatting over
whether Discovery medical aid had adequately disclosed terms and conditions relating
to claims that will not be paid if the Road Accident Fund is involved. All the main
stream publications have carried details i.e. Moonstone and FA News. This has raised
the issue of disclosures generally in terms of FAIS, although Discovery as a medical aid
is not subject to FAIS.
The council for Medical Schemes have previously released a media statement on the
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issue of RAF and medical aid which
is worth a read which can be accessed
via this link: full CMS media release
(Link courtesy of Moonstone)
FAIS Ombud Newsletter number 5
is available (click here to download
it under our Decemebr 2014
newsletter section) as is the annual
report for the 2013/14 year. A nice
review is available via FA News.
Click here to read the full article
which continues on their website.
An extract that caught our eye was:
“While I remain concerned about
the increasing number of comresolved 8 551 complaints and returned R30 525 928 to consumers,” says Sithole.

The short-term industry still an issue

short-term insurance providers still struggling to make the mind shift and embrace the
FAIS Act. “These providers, who clearly have been left behind, still continue to render
the FAIS Act,” she says.

She adds that many complainants claim they were not informed of the material terms
of their policies. These include issues such as excesses, complaints that they are
inadequately covered and complaints that policyholders bought what they believed
was a policy with a cheap premium only to face high excesses at claim stage. The other
complaint related to cheap premiums which come with cover that is totally unsuitable to
the client’s situation”
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With TCF standards now upon all FSPs such continued attitude to FAIS can no longer
be acceptable and is part of why we are forcing all our clients, irrespective of whether
we deem them to have good FAIS standards, to reassess their current standards and
documentation to ensure they stay ahead of any regulator.

An FA News article from 18 November which provides a summary of the case involving
version of the appeal can be found and read here.
A Call for Calm as RDR Causes Waves Amongst Intermediaries: An FA News balanced
article on RDR and why it should be looked at carefully and not with concern
Click here to read the full article which continues on their website.
Challenging Year for the PFA. A review of the annual report by FANews on 26 November.
Click here to read the full article which continues on their website.
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