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From AC

When we sit down to compile each Newslet-
ter we often say that “this won’t take too long, 
not much has happened this month” yet when 
we review what has actually happened we run 
way beyond our initial estimations of content 
and size.

For this reason we are considering introducing a weekly “blog” that deals with the more 
important issues that arise through the month and use the Newsletter to summarise these 
issues and add the more day to day issues. We are conscious of the large volume of 
information out there and if this proposal is not going to add value for our clients we will 
back off, but we need your input to assess your needs. Please let us know.

On site visit of Associated Compliance by the FSB

We had a visit from the FSB during September. It seems they have been taking a look at 
all of the major practices over the last couple of months, as well as a selection of FSPs 
of those practices.

We have yet to receive a formal report and don’t, based on the day-long meeting, expect 
DQ\� LVVXHV�RI� VLJQLÀFDQFH� WR�EH� UDLVHG�EXW�ZH�ZLOO�NHHS�\RX�SRVWHG�DV�DQG�ZKHQ�ZH�
receive the report.

Those of you who have been subject to an on-site visit yourselves will recognise many 
of the issues that were requested: 

�� Group, organisational and/or functional structures,
�� A description of services rendered in respect of the Financial Services Providers 

(“FSPs”) and brief explanation of what it entails,
�� Business plan and / or strategy,
�� Compliance monitoring plan,
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�� A specimen copy of a 
Service Level Agree-
ment; and

�� Business continuity 
plan.

During the visit they asked 
for additional details on:

�� An example of a com-
pleted report from 
each of our divisions,

�� A copy of the FICA 
draft manual we sup-
ply,

�� A copy of the Guidance notes we supply on Operational Ability and Risk Man-
agement as well as the draft manual supplied when requested. We know the FSB 
are not fans of “template compliance” so there may be some input from them on 
this aspect.

Pretium and ICE e-mail addresses

We have been running with these since our merger earlier this year but we are now 
reaching the stage where we need to be closing these down. We are just waiting to get 
WKH�ÀQDO�VHUYLFH�SURYLGHUV�WR�FKDQJH�WR�$&��\HV�LW�KDV�WDNHQ�XV�WKLV�ORQJ�WR�JHW�VRPH�RI�
them to change our e-mail address) and will then close the PS and ICE addresses. So as 
and when that happens if you send mails to for example bryan@pretium.co.za, which 
some of you still do – probably due to the memory in your outlook, it will bounce back 
as “address unknown”  Simply redirect to bryan@associatedcompliance.co.za.

On a related subject our upgraded website is now fully operational.

Our social responsibility program

Ikholwa is a local community project that runs three separate homes for children in 

mailto:bryan%40pretium.co.za?subject=
mailto:bryan%40associatedcompliance.co.za?subject=


6

need; one for girls, one for boys and one for toddlers and babies. The homes are in Wel-
WHYUHGHQ�3DUN��-RKDQQHVEXUJ��MXVW�XS�WKH�URDG�IURP�RXU�RIÀFHV��:KLOVW�WKHLU�LQLWLDO�DLP�
was to assist those affected by HIV/Aids it has grown to help anyone in need of their 
help. For example their latest addition to the “family” is a baby who is blind. 

They manage their day to day care needs, arrange schooling – both in-house with their 
own teachers and external schools. Many of the children have learning problems due to 
their background so conventional schooling is not always an option. 

:H�KDYH�XQGHUWDNHQ�WR�SURYLGH�ÀQDQFLDO�DVVLVWDQFH�WR�WKH�SURMHFW�WR�DVVLVW�ZLWK�WKH�VFKRRO-
ing and development costs of at least four of their children. Ikholwa provide regular up-
dates on the development of the children we are helping each year. We have challenged 
our staff to help make this initiative more than just a cash donation and to actively seek 
WR�JHW� LQYROYHG�ZLWK�WKH�FKLOGUHQ�VSHFLÀFDOO\�DQG�WKH�KRPH�JHQHUDOO\�FRPPXQLFDWLQJ�
with them by letter/e-mail to offer encouragement or help with school projects and the 
like and really get involved.

Their website (www.ikholwa.com) has a short video on them that explains their original 
vision and the meaning of Ikholwa – go have a look. Even better go pay them a visit and 
see if you can also offer a helping hand.

CPD and second level RE exams – any news? 

No is the simple answer. There has been the recent draft change to the Fit & Proper 
Regulations that give some hints and raise more questions – but clarity is lacking.

7KH�FKDQJHV�WR�WKH�&3'�SURFHVV��ZKLFK�ZH�LQLWLDOO\�UHSRUWHG�FRQWDLQHG�QR�VLJQLÀFDQW�
changes, upon closer inspection, actually give us some hints as to what will be happen-
LQJ��,Q�%RDUG�1RWLFH�����RI������&3'�LV�GHÀQHG�DV�

…a process of learning and development, with the aim to enable the applicant, key in-
dividual or representative to maintain capabilities to perform competently within the 
FDWHJRULHV�RU�VXEFDWHJRULHV�WKH\�UHQGHU�ÀQDQFLDO�VHUYLFHV�LQ�

http://www.ikholwa.com
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7KH�QHZ�GHÀQLWLRQ�UHDGV�

‘continuous professional development’ means a process of learning and development 
ZLWK�WKH�DLP�RI�HQDEOLQJ�D�ÀQDQFLDO�VHUYLFHV�SURYLGHU��NH\�LQGLYLGXDO��UHSUHVHQWDWLYH�RU�
FRPSOLDQFH�RIÀFHU�WR�PDLQWDLQ�WKH�FRPSHWHQF\�WR�FRPSO\�ZLWK�WKLV�$FW�

7KH�QRW�VR�VXEWOH�FKDQJH�KHUH��RWKHU�WKDQ�DGGLQJ�FRPSOLDQFH�RIÀFHUV�WR�WKH�IROG�RI�&3'�
which we expected, is the change from product learning, which is what we understood 
CPD to be about, to legislative learning. Does this mean that product knowledge is to 
be ignored in CPD or is it a given that “comply with the Act” encompasses on-going 
product knowledge?  Will this have an impact on the second level REs? Unless the FSB 
let us into their thinking we will just have to wait and see.

And what does the 

FIA think? 

They said during their re-
cent regional conference 
in Johannesburg held early 
in September  that desired 
outcomes from Level 2 
Regulatory Exams could 
be achieved through a com-
bination of TCF and CPD 
and that it did not believe 
that there would be Level 
2 Regulatory Exams in the 
future.  

On the subject to CPD 
RISKSA subscribers now have access to a Q&A tool that asks questions based on 
articles they publish and success in the test will earn CPD points for the subscriber for 
their professional reading component of their professional body CPD requirements. 
Check with your professional body to establish if they subscribe to this initiative. IISA 
do.
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Our own professional body, CISA, have a similar initiative with Business Brief on line 
magazine.

The Protection of Personal Information Bill (PoPI) was enacted by Parliament late in 
August and sent to the President for signature.

This process may take a few weeks before the Act will be gazetted and the effective date 
known.

It is expected that the implementation date will be one year after the effective date per 
the legislation.

This act is wide ranging and pulls together lots of related regulations into its sphere of 
LQÁXHQFH��(�J���WKH�3UHYHQWLRQ�DQG�&RPEDWLQJ�RI�&RUUXSW�$FWLYLWLHV�$FW��3URPRWLRQ�RI�
Administrative Justice Act, Promotion of Equality and Prevention of Unfair Discrimina-
tion Act and many more.

We have just read an article that suggests that staff will no longer take laptops home or 
use memory sticks because of the risks run if data on them gets lost and used in any way. 
Is it really going to be that bad?

A copy of the Bill as enacted can be downloaded here. 

Broker remuneration

On 20 August 2013 a subsidiary of one of South Africa’s largest insurance companies 
announced that it would do away with the commissions paid to its tied agents, and to 
EURNHUV�ZKR�RSW�LQ��IRU�VHOOLQJ�ÀQDQFLDO�SURGXFWV�RQ�LWV�SODWIRUP�

Financial advisers who use the Old Mutual Wealth platform will have to negotiate a 
fee-for-service with their clients. This fee may include an up-front advice fee and an 
RQ�JRLQJ�DGYLFH�IHH�ZKLFK�FDQ�EH�HLWKHU�D�À[HG�UDQG�DPRXQW�RU�D�SHUFHQWDJH�RI�DVVHWV�
under management.

http://www.compliancesa.com/library/lib_doc_0462.pdf
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7KH�ÀUVW�RI�PDQ\��RU�D�OHDGLQJ�OLJKW�WKDW�ZLOO�FRPH�WR�UXH�WKHLU�GHFLVLRQ"

Do you know how the premium collection agencies you deal with 

control their risk management? 

,20�UHFHQWO\�UHSRUWHG�WR�WKHLU�FOLHQWV�WKH�UHVXOWV�RI�WKHLU�ÀUVW�RII�VLWH�WHVWLQJ�RI�WKHLU�ULVN�
PDQDJHPHQW�DQG�EXVLQHVV�FRQWLQXLW\�WHVW��7KH\�UHSRUWHG�D�����HIÀFLHQF\�UDWH�ZLWK�����
of all transactions being processed during this 2 day test. Comforting – but have you 
ever questioned your collec-
tion agencies plans, or other 
outsource providers for that 
matter?

The QA process for di-

rect marketers

We have now completed our 
FAIS Quality Assurance tool 
for use within the direct mar-
keting (DM) arena. The QA 
is a vital part of the any DM 
FRPSDQ\� EXW� ZH� RIWHQ� ÀQG�
that its focus is not on FAIS 
issues; in fact they often only 
glance at certain aspects of FAIS issues such as disclosures and even then don’t drill 
down to the nitty gritty that we like to see. We don’t expect our tool to be used exclu-
sively as there are many aspects of a DM’s QA process that remains important to them, 
but to rather use this new tool to compliment the current QA process and achieve a better 
overall QA result.

The tool may also be of use for those on the edge of the DM process who use voice 
logged calls within a more conventional sales procedure.

,I�\RX�ZDQW�WR�VHH�WKH�WRRO�SOHDVH�JHW�LQ�WRXFK�ZLWK�\RXU�FRPSOLDQFH�RIÀFHU�WR�RUJDQLVH�
a copy.
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:KHQ�LV�D�EURNHU·V�3,�FRYHU�QRW�WKH�3,�FRYHU�LW�QHHGV"
$�FOLHQW�UHFHQWO\�UHIHUUHG�D�ZRUGLQJ�RI�WKHLU�3,�UHQHZDO���VSHFLÀFDOO\�WKH�IROORZLQJ�HQ-
dorsement:

“The insurers shall not be liable to indemnify the insured in respect of a claim or loss 

resulting from any third party claim arising directly or indirectly out of failure by the 

insured to meet the requirements, conditions, obligations and restrictions  imposed 

upon the insured in terms of the insured’s FAIS licence”

The question they asked us was:

“What type of circumstances are Insurers alluding to that will at the end of the day 

exclude a 3rd Party claim?”

Our response was:

“In simple terms if the broker does anything wrong in terms of FAIS then there is no 

cover. This would obviously focus on the analysis/record of advice process – if not 

followed and loss results = no cover. If the broker is FAIS perfect then you are OK. I 

would not accept this at all. Even the best run brokers have hiccups and things don’t 

get done that should – that is why you want PI – if we were all perfect we wouldn’t need 

the cover!”

The client undertook to discuss further with the UMA through whom this policy was is-
VXHG�²�ZH�DZDLW�WKHLU�RIÀFLDO�IHHGEDFN�

Once aspect of PI cover for the broker must surely be how well they do comply with the 
overall regulations imposed on them by FAIS and FICA yet the one readily available 
underwriting information point they have they fail to ask for i.e. the last few compliance 
RIÀFHU�UHSRUWV�DQG�WKH�DQQXDO�UHSRUW�WR�WKH�)6%��7KHVH�GRFXPHQWV�ZLOO�SURYLGH�DOO�WKH�
underwriting information the underwriter needs. So why do they fail to ask for it? In 
nearly 10 years of doing what we do we have been asked once.
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From the FSB

Annual levies

Invoices have just started to be issued – please ensure that these are i) accurate and ii) 
paid on time. We DO NOT follow up with you to ensure payment and given that non 
payment is treated as a licence suspension offence please don’t let this one get missed.  

Treating Customers Fairly

As members of the CISA FAIS Forum we recently attended a workshop with the FSB 
WR�GLVFXVV�WKH�SUDFWLFDO�VLGH�RI�7&)�ZLWK�D�VSHFLÀF�IRFXV�RQ�WKH�UROH�RI�WKH�)$,6�),&$�
FRPSOLDQFH�RIÀFHU��:H�ZHUH�ORRNLQJ�WR�HVWDEOLVK�ZKDW�WKH�)6%�EHOLHYHG�RXU�UROH�FRXOG�
be.

The agenda was as follows:
�� Is TCF actually a compliance issue?
�� :KDW�GR�WKH�)6%�VHH�WKH�UROH�RI�WKH�FXUUHQW�)$,6�),&$�FRPSOLDQFH�RIÀFHU�ZLWK-

in an FSP’s TCF framework?
 ï At implementation stage?
 ï On-going? 
 ï Will (should?) this role differ between insurers, UMA’s and brokers?

�� Will FAIS Annual reports deal with TCF?
�� Will on-site visits deal with TCF?
�� 6KRXOG�WKRVH�)63V�²�VSHFLÀFDOO\�EURNHUV�²�WKDW�KROG�D�ELQGHU�DJUHHPHQW�DOWHU�

that brokers TCF framework?

The key comments that arose were (in no order of importance):
�� 7&)�DIIHFWV�DOO�UROH�SOD\HUV�²�DQG�ZLOO�LQFOXGH�WKH�FRPSOLDQFH�RIÀFHU��&2���7KH�

application of TCF is expected everywhere but will obviously differ from insurer 
to UMA to broker and within the broker segment size and role e.g. binder hold-
er/159 agreement holder, will affect implementation.

�� The FSB considers that TCF is already a “reality.” The push for a formal 
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´ODXQFKµ�GDWH�ZDV�UHMHFWHG��,W�ZLOO�EH�D�JUDGXDO�SURFHVV�UDWKHU�WKDQ�D�VSHFLÀF�
start date. A status report will be issued by year end that could be used with FSPs 
by COs to get a TCF process started – if not already underway.

�� The FSB believe that all insurers should be well down the track on implementing 
a formal TCF strategy and that ALL their staff should be aware of this. Ideally 
insurers should have started to engage their brokers on the subject as well.

�� The CO can-
not (should not) 
work on embed-
ding TCF into 
the culture of the 
company – that 
demands board 
level (owner/s 
for a smaller 
FSP) under-
standing and buy 
in. 

�� If CO used to 
implement a 
TCF culture 
then a mediocre 
result will be 
achieved.

�� Those FSPs that 
have embraced 
the spirit and letter of FAIS will see very little change in their operational pro-
cess. Those that struggle with FAIS will struggle with TCF. 

�� The FSB will be looking to all FSPs to be able to answer the question: “Do you 
really know your stuff?”

�� CO role should include  - but is not limited to:
 ï KHOS�FKDQQHO�LQIRUPDWLRQ�ÁRZ�IURP�WKH�)6%�²�HVSHFLDOO\�IRU�WKH�VPDOOHU�)63V�
 ï work with the board and/or ethics committees (for larger FSPs),
 ï as the FSB will want to know how TCF is being implemented/managed some 
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degree of “monitoring” of plans and outcomes will be needed e.g:
 - minutes of management meetings that deal with TCF issues/strategies to be 

followed up on,
 - looking at quality of book of business via lapse/cancellation/replacement 

volumes,
 - MXVWLÀFDWLRQ�RI�PDUNHWV�DQG�RU�SURGXFWV�XVHG�ZLWK�UHODWHG�GLVFORVXUH�WR�FOL-

ents. Large proportions of business placed with one insurer/product will be 
questioned by the FSB,

 - the enhanced complaints reporting requirements.

 ï The annual FAIS report will include TCF questions. At this stage these nature 
and extent are not known.

 ï Will form part of on-site visits by FAIS division. The intensity of TCF aspects 
will increase over time.

 ï In whatever the CO does to assist their clients the FSB’s self assessment tool 
should NOT be used as a simple check list.

 ï Undesirable business practice: Whilst a CO should be reporting in terms of 
Breach reporting standards anyway (and many TCF “breaches” may well be 
breaches of FAIS) the CO needs to be conscious of the need to report other 
practices that they believe fall foul of TCF principals. Such issues can be re-
ported to the FAIS Compliance Department.

�� The FSB have experienced and expect more resistance from smaller FSPs.
�� Brokers should use TCF as a “push back” tool to force insurers to deliver within 

the TCF framework. e.g. confusing products should be queried with the insurer.
�� Future cases between the FSB and FSPs will increasingly look at the FSP justi-
I\LQJ�WKHLU�DFWLRQV�DQG�QRW�MXVW�ORRNLQJ�DW�FRPSOLDQFH�ZLWK�RQH�RU�PRUH�VSHFLÀF�
rules.

�� The need to amend existing regulation/issue Guidance to support TCF principals 
are still being looked at. FAIS is probably the closest already to supporting TCF. 
Some aspects include:

 ï New business statistic returns for insurers that will look at areas such as: sales/
surrenders/lapses/distribution channels used. The results will be tested by cross 
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referencing with the broker community.
 ï Enhanced complaints reporting/management: This will go beyond the current 
)$,6�2PEXG�FRPSODLQW�VWUXFWXUHV��DOWKRXJK�QR�ÀQDO�GHFLVLRQV�RQ�FRQWHQW�RU�
implementation.

 ï Key Information Disclosures (KID): For personal products only at this stage. 
These are not to be marketing documents – will be provided by insurers – will 
be a market standard. Formats will be tested with the consumer prior to release. 
They will have to include the “end user” of the product so pension funds and 
medical aids taken out by employer will be affected by the need to distribute 
these documents.

 ï No discussion as yet as to whether Binder and 159 Regulations will be amend-
HG�WR�UHLQIRUFH�7&)�KRZHYHU�ZKHUH�VSHFLÀF�SURGXFWV�DUH�LQ�SODFH�IRU�D�EURNHU�
then the responsibility for creating the KID will be shared by the insurer and 
broker/UMA.

 ï A Guidance note (may be directive) on the claims handling process to be adopt-
ed by insurers will be issued.

 ï A new self assessment tool is being considered that will be aimed at the smaller 
FSP.

 ï Further FAIS division TCF workshops scheduled for November and December 
2013 – see website for details.

�� 7KHUH�ZLOO�EH�QR�GHÀQLWLRQ�RI�WKH�FXVWRPHU�LQ�7&)��,W�LV�KRZHYHU�H[SHFWHG�WKDW�
application will vary depending on what the re-insurer/insurer/uma/broker actu-
ally does and who uses their products. E.g. a reinsurer cannot be exempted from 
the process as their actions can ultimately impact on the consumer and thus they 
need to take TCF into account at their level.

�� /DQJXDJH��7KHUH�LV�QR�VSHFLÀF�UXOH�RQ�WKH�XVH�RI�ODQJXDJH�EXW�DOO�FRPPXQLFD-
tion must be appropriate to the customers in any given situation.

�� Voluntary Ombud schemes have already indicated that they will be supporting 
DQG�XVLQJ�7&)�SULQFLSDOV��7KH�6KRUW��WHUP�2PEXG�VSHFLÀFDOO\�KDV�VWDWHG�WKH\�
fully support the process.

In the follow up meeting of the Forum later in September most focus was on the KID 
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GRFXPHQWV�DV�WKLV�ZDV�VHHQ�DV�RQH�DUHD�WKH�FRPSOLDQFH�RIÀFHU�ZLOO�EH�KHDYLO\�LQYROYHG�
in as they will to work with the FSP to integrate these into their processes. To quote from 
the minutes:

“It was suggested that as KID documents are likely to have a major impact on the re-

FRUG�RI�DGYLFH�SURFHVV�IRU�)63V�DQG�WKDW�FRPSOLDQFH�RIÀFHUV�DUH�WKH�RQHV�ZKR�ZLOO�EH�
called upon to assist FSPs with implementation that our Forum should have some level 

of representation within the committees that are debating this issue so that members 

can be kept fully appraised as the process moves along. This aspect will be followed up 

by Craig and feedback provided as soon as possible.”

This aspect of getting more involved in the committee has started with discussions with 
SAIA already having taken place and a proposal for involvement having been sent to the 
Compliance Institute for the formalities of such involvement to be signed off.

A very useful article we picked up courtesy of Compliserve by Brian Foster of the TCF 
Partnership on the top 10 mistakes that can be made in TCF implementation and main-
tenance:

Mistake #1 – Thinking TCF is a compliance issue

TCF is more about business strategy than compliance. Businesses cannot ‘compliance’ 
their way out of TCF. You cannot delegate TCF to your compliance team and ask them 
to put a shiny TCF badge on your existing business. The senior management needs to 
engage with TCF and create a vision for the business that is client focused. This could 
be a real change for some businesses that may need to re-think their culture… which is 
what TCF is all about.

Mistake #2 – Waiting for more guidance from the regulator

7KH�)6%�KDV�FRQÀUPHG�WKH���RXWFRPHV�WKDW�\RXU�EXVLQHVV�QHHGV�WR�PHHW��7KH�ODUJHU�DQG�
more complex the organisation, the longer it is going to take to complete the exercise. 
Don’t forget you need to ensure your staff understand TCF as well as their role within 
the process, and you may want to ask for their input into some of the issues that may 
arise. After all, they are often the ones that have most dealings with clients on a day to 
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day basis.

Mistake #3 – Not setting standards for the business

Setting standards is about YOUR standards, not those of your competitors or the FSB. 
6RPH�RUJDQLVDWLRQV�FRPSODLQ�WKDW�WKH�)6%�KDV�QRW�JLYHQ�WKHP�VXIÀFLHQW�JXLGDQFH�DERXW�
the standards that should be met. The FSB does not run your business, you do. The FSB 
should not be setting the standards for you to follow. And benchmarking against your 
competitors will mean you all look alike. “What do we want to look like?” is the ques-
tion and if you do not (or cannot) decide what good looks like, you are going to have a 
hard time measuring progress.

Mistake #4 – Not conducting a gap analysis

The FSB has said your business must undertake a gap analysis against the 6 outcomes. A 
gap analysis is an internal process that asks you to work out where you are in relation to 
the 6 outcomes, and the standards you have set for your business. “Where are we now?” 
is the question and you are looking for areas of both strength and weakness. This process 
DVNV�\RX�WR�FKDOOHQJH�\RXU�EXVLQHVV�DQG�ÀQG�HYLGHQFH�WR�VXSSRUW�\RXU�RSLQLRQ�

Mistake #5- Not asking 

relevant questions in 

the gap analysis

The questions that you ask 
your business need to be rel-
evant to your business. If you 
don’t advise clients directly, 
then don’t simply say “not 
applicable” to advice ques-
tions. Think about how advice 
is given about your products 
and what questions you need 
to ask about the quality of advice that is given. How do you test the quality of advice? 
Do you check that advisers are saying the right things? How do you do that? And if you 
ÀQG�WKH�DGYLFH�LV�QRW�XS�WR�VFUDWFK�RU�SURGXFWV�DUH�EHLQJ�VROG�WR�SHRSOH�WKH\�ZHUH�QRW�
intended for, what do you do about it?
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Mistake #6 – Not collecting the right Management Information

What gets measured gets managed. Most businesses collect quantative data such as sales 
YDOXH��SURÀWV��QXPEHU�RI�SURGXFWV�VROG�DQG�QXPEHU�RI�FRPSODLQWV�HWF��%XW� IHZ�EXVL-
nesses collect qualitative data. Saying that you have carefully designed risk descriptions 
ZLWKLQ�FRPPXQLFDWLRQV� LV�DOO�YHU\�ZHOO��EXW�KDYH�\RX� WHVWHG� LW�RQ�VXIÀFLHQW�QXPEHUV�
of end clients? What did they say? What did you learn? And more importantly, if there 
were issues, what did you do about it?

Mistake #7 – Not having an Action Plan

<RX�KDYH�FRPSOHWHG�\RXU�JDS�DQDO\VLV�DQG�LGHQWLÀHG�DUHDV�LQ�ZKLFK�\RX�DUH�VWURQJ��DQG�
areas in which work is needed. Get some quick wins by setting out an action plan. Set 
timescales for completion and make someone accountable.

Mistake #8 – Not reviewing progress

7&)�LV�D�EXVLQHVV�VWUDWHJ\�LVVXH��,W�QHHGV�UHYLHZLQJ��<RX�PD\�ÀQG�WKDW�LQ�WKH�ÀUVW�\HDU�RU�
two, you need to review the gap analysis several times a year whilst you make changes, 
especially if some cultural change is needed. Senior management should be getting pro-
gress reports on a regular basis, together with MI reports so that they can make decisions 
about how to amend the strategy. Tools exist for web-based gap analysis and MI reten-
tion so it doesn’t have to be a completely manual process.

Mistake #9 – Not getting external help

The best businesses get help from external consultants. The reason for this is that it is 
GLIÀFXOW�WR�EH�REMHFWLYH�LQ�DQ�HQYLURQPHQW�ZKHUH�SRWHQWLDOO\�FKDOOHQJLQJ�TXHVWLRQV�QHHG�
to be asked of yourself, and appointing an employee to identify areas where colleagues 
may not be treating customers fairly can be awkward for internal relationships. Consult-
DQWV�FDQ�RIIHU�D�IULHQGO\�FKDOOHQJH�DQG�WDNH�WKH�ÁDN�LI�WKLQJV�JHW�KHDWHG��7KH�ODVW�WKLQJ�
\RX�ZDQW�LV�IRU�WKH�ÀUVW�FKDOOHQJH�WR�FRPH�IURP�DQ�)6%�VXSHUYLVRU\�YLVLW

Mistake #10 – Thinking that the repercussions of not doing TCF will 

not hurt

International experience suggests that whatever you think about the regulator, it will get 
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its own way, one way or another. The advantage that South Africa has is that the FSB has 
learned from mistakes made by other regulators (notably UK and Australia). This means 
fewer mistakes will be made, or at least they will be South African ones! However, it 
also means that the timescales for getting things done are shorter and this might include 
the use of enforcement action for not playing the game nicely.

Also read the article by Moonstone from 1 August that we picked up via Insurance Gate-
way, which contained a link to a simple, yet useful, self analysis tool to get you started 
on the process.

Pension fund investment administrators

The Registrar of Pension Funds has released its latest Information Circular (no. 5 of 
2013) on section 13B of the Pension Funds Act at the end of August.

As of the 26th August 2013 all investment administrators have been exempted from the 
provisions of section 13B(1) of the Act, if and to the extent that section 13B is applicable 
to the services that they provide to retirement funds registered in terms of the Act. The 
reason is that FAIS is seen as the most appropriate legislative control and the intention 
KDV�DOZD\V�EHHQ�QRW�WR�UHJXODWH�RQH�WKLQJ�ZLWK�WZR�DFWV�²�KHQFH�WKH�FKDQJH�WKXV�FRQÀU-
mation that the FAIS Act will continue to be the governing statute in terms of which the 
providers of investment administration functions should be regulated and supervised.

Binders – more input from the FSB

Information letter 6/2013 was issued on 10 September. It deals with the need for infor-
mation transfer to insurers. Its introduction states:

“The purpose of this Information Letter is to re-emphasise to insurers certain require-

ment of Regulation 6.3 of the Binder Regulations issued under the Long Term In-

surance Act No. 52 of 1998 (“LTIA”) and Short-term Insurance Act No. 53 of 1998 

(“STIA”), and to indicate the supervisory approach that will be applied in ensuring 

compliance with these requirement.”

It goes on to say;

http://www.moonstone.co.za/download/MS%20Industry%20News/TCF%20Self_Analysis_Tool.xlsx
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´����5HJXODWLRQ�����RI�WKH�%LQGHU�5HJXODWLRQ�VSHFLÀHG�WKH�UHTXLUHPHQWV��OLPLWDWLRQV�
DQG�SURKLELWLRQV�UHODWLQJ�W�ELQGHU�DJUHHPHQWV���6SHFLÀFDOO\��5HJXODWLRQ���������G����N��
and (p) require, amongst others, that binder agreements must specify that – 

2.1.1 the binder holder has appropriate information technology systems in place;

2.1.2 the insure has continued access to policyholder and policy information held by 

the binder holder; and 

2.1.3 provide for the intervals, which may not be longer than 60 days, at which the 

binder holder will update policyholder and policy information in the records of the 

insurer, which information must, at least enable the insurer to identify the policyholder, 

contact the policyholder and assess its liability under the policy.

Regulatory and/or enforcement action

3.1 Insurers are reminded that they must comply with the system requirements high-

lighted in paragraph 2.1 above by 1 January 2014.”

It seems clear that the FSB are concerned that insurers, and by extension their UMAs, 
are not complying with this standard and must get their act together and quickly.

FSB FAIS Division focus groups – an overview from the FSB

A number of FSB staff attended the recent CISA FAIS Forum meeting, which is most 
ZHOFRPH�DV�WKLV�LV�D�SODWIRUP�IRU�FRPSOLDQFH�RIÀFHUV�WR�LQWHUDFW�ZLWK�WKH�)6%�RQ�LVVXHV�
of common interest. 

There were two important aspects discussed:
1)  Focus groups

A brief overview of the FAIS Focus group: Compliance Practice & Regulation was pro-
vided by the FSB team. They also provided details of all the other focus groups that are 
in place, namely;
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 Investments
1.  Authorised users 
2.  Investment managers 
3.  Multi-managers & Trust companies
4.  Hedge fund managers and Private Equity

Administrators & Pension 
1.  LISPs
2.  CIS & White label managers
3.  Pension Funds

Unconventional FSPs
1.  Foreign FSP’s 
2.  Other business involved in FAIS e.g. Motor dealerships, furniture shops, auditors ect.
3.  Forex providers

Insurance
1.  Short term insurance 
2.  Long-term insurance
3.  Assistance business & friendly societies

Banking & Conglomerates
Merchant banking

2.  Council of Medical Schemes
Independent Financial Advisors

Participation in these groups is being encouraged. CISA and ourselves are pursuing in-
volvement in a number of these groups. We will keep you posted of how this process goes.
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����&RPSOLDQFH�RIÀFHU�VXUYH\
They also reported that a survey will be conducted before the end of this year amongst 
)$,6�FRPSOLDQFH�RIÀFHUV�ZKLFK�ZLOO�EH�IROORZHG�XS��SUREDEO\�HDUO\�LQ�������E\�D�ZRUN-
shop to discuss the results of the survey. We are hoping this will be a constructive pro-
cess and help improve many of the behind the scenes issues we have to contend with.

One aspect in particular that it was hoped would be addressed by this process is the 
LQFOXVLRQ�RI�FRPSOLDQFH�RIÀFHUV�LQ�WKH�FRPPXQLFDWLRQ�RQ�SURSRVHG�FKDQJHV�WR�OHJLVOD-
tion and/or procedures. At present any such document, and the recent draft guideline of 
debarment is a case in point, is sent to various bodies e.g. SAIA, FIA but not to the com-
SOLDQFH�RIÀFHU��ZKR�JHQHUDOO\�LV�EHWWHU�SODFHG�WR�FRPPHQW�HDVLO\�RQ�VXFK�PDWWHUV�JLYHQ�
their day to day involvement in the regulations and coal face experience.

.,�DSSURYDO�IRU�SUH������UHSV�²�VWLOO�EHLQJ�DFFHSWHG�ZLWKRXW�D�TXDOLÀ-

cation? 

7KH�)6%�KDYH�FRQÀUPHG�WKDW�DOO�UHSV�DSSRLQWHG�SULRU�WR������DQG�ZKR�DFKLHYHG�WKHLU�
relevant credits prior to their applicable deadline will not be required to complete a qual-
LÀFDWLRQ�WR�JHW�.,�DSSURYDO�²�SURYLGHG�WKDW�DSSOLFDWLRQ�LV�IRU�WKH�VDPH�OLFHQFH�FDWHJRULHV�

Debarment issues – draft FSB Guidance Note

The FSB issues a draft Guidance Note on the procedures it expects to be followed by an 
FSP in the debarment process. To quote;

“The purpose of the guideline is to explain the rationale and process to be followed 

by Financial Services Providers (“providers”) when effecting a debarment sanction 

against representative as envisaged in section 14(1) of the Financial and Intermediary 

Services Act (“the FAIS Act”).

The Registrar receives an inordinate number of notices of debarment from providers in 
terms of the provisions of section 14(1) of the FAIS Act.  There is also a concomitant 
increase in complaints from representatives about the manner and fairness of the debar-
ments.  The reasons provided by representatives include:
2.1 The FSP did not notify the person that he/she were to be debarred,
2.2 The debarred person is aggrieved by the debarment as the key individual that   
 effected the debarment had no authority to act on behalf of the FSP.
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2.3� 7KH�SHUVRQ�ZDV�GHEDUUHG�IRU�UHDVRQV�QRW�UHODWHG�WR�WKH�UHQGHULQJ�RI�ÀQDQFLDO�� �
 services.
2.4 The person was debarred after they had left the service of the provider.”
 
The draft goes on to reinforce the various aspects that are important in the process. This 
proposed guidance note is probably related to a degree on the recent court case where a 
debarment was overturned by the courts and partly because many FSPs simply do not 
follow the required standards, notwithstanding that they are meant to have procedures 
for this very reason.

$V�LW�LV�VWLOO�D�GUDIW�ZH�ZLOO�QRW�GRFXPHQW�DOO�DVSHFW�DV�ZH�ZRXOG�UDWKHU�DZDLW�WKH�ÀQDO�
version to be published so it is accurate.

 A related article appears in the August FA News magazine.
The FSB have also discussed debarments in their August 2013 Newsletter.  The primary 
focus of the article surrounds the debarments of Representatives under Section 14(1) of 
the Act.  It mentions that the Registrar is often approached about an application or mis-
application of the debarment procedures and advises that it is the responsibility of the 
provider to ensure that the representative is Fit and Proper at all times.  To read the full 
article, click here.

From the FAIS Ombud

GCJ van Vuuren/ SJ van Vuuren (Complainants) AND Kampstone Financial Services 
cc (Respondent)

The complainants made certain investments on the advice of Charlene van Niekerk, a 
former representative of Kampstone Financial Services cc. Although the complainants 
were nearing retirement age and requiring unrestricted access to capital, the representa-
tive invested their funds in 15- year Max Investments with Old Mutual.
There was a record of advice and this was provided by the FSP and it did state that the 
“chosen” investment was high risk and not recommended however according to the 

ftp://ftp.fsb.co.za/public/Faisdep/Newsletter/Volume%2015-FAIS%20Newsletter.pdf
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FAIS Ombud the Record of Advice document above did not measure up to what is re-
TXLUHG�E\�WKH�&RGH��7KH�5HFRUG�GRHV�QRW�UHÁHFW�WKH�SURGXFWV�DOOHJHGO\�FRQVLGHUHG�

Additionally there is no explanation as to why the recommended products were likely 
to satisfy the complainant’s needs and objectives.  No reference at all to the Investment 
Plans that were ultimately chosen together with timeframe.

The only document that alludes to early termination is the one- liner that appears in the 
RoA merely stipulates that costs are applicable in the event of early termination; RoA 
completely silent on the investment term of the contracts and record of disclosure of the 
H[WHQW�RI�ZLWKGUDZDO�SHQDOWLHV��7KHUH�ZDV�DOVR�QRWKLQJ�RQ�ÀOH�SURYLGLQJ�SURRI�WKDW�FRP-
mission earned was disclosed to the complainants.

The FSP was instructed to refund an amount R18 246.79 to the complainants, in addition 
to the R3 500 she had already paid to them.

So it is clear that a record of advice has to cover all required aspects of the Code and not 
be a mere precise of some of the key points – as we often say it must read like a story 
book with all aspects detailed.

Another case, this time from the short-term sector which is interesting in that it deals 
with a broker’s understanding of terms and conditions and changes in those conditions 
and how well they communicate these to the client. Summary courtesy of Moonstone:

The Stunden determination, issued on 12 September 2013, reiterates the importance of 
understanding your business, and keeping your clients informed of material changes.

A client requested cover on a new property in June 2004, months before the FAIS Act 
became effective. At the time, the client had burglar guards in front of all the ground 
ÁRRU�ZLQGRZV��DQG�DQ�DODUP�DQG�DUPHG�UHVSRQVH�IDFLOLW\�IRU�WKH�WRS�VWRU\�RI�KLV�GZHOO-
ing. This was, in the view of the broker, in line with the product provider’s requirements.
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In July 2009, the insurer advised the broker of new security requirements, in the light of 
an increase in burglaries. With effect from 1 September 2009, “…the security measures 
in Knysna area will be burglar bars and security gates, holiday homes still require linked 
alarm.”

The wording in the policy schedule reads:

´«EXUJODU�EDUV�EH�ÀWWHG�WR�DOO�ZLQGRZV�LQFOXGLQJ�ORXYHUV�WKDW�FDQ�EH�RSHQHG��VHFXULW\�
JDWHV�ÀWWHG�WR�DOO�H[WHULRU�DQG�VOLGLQJ�GRRUV�DQG�D�OLQNHG�DODUP�V\VWHP�LV�LQVWDOOHG�LQ�D�
SULYDWH�UHVLGHQFH�ZKLFK�LV�FRQQHFWHG�WR�D����KRXU�FRQWURO�URRP�RI�D�VHFXULW\�ÀUPµ�

$�FODLP�DURVH�LQ�-XQH�������%XUJODUV�JDLQHG�HQWU\�E\�PHDQV�RI�ODGGHU�WKURXJK�D�WRS�ÁRRU�
window. The alarm was triggered, but they still managed to escape with goods to the 
value of some R46 000.

The claim was repudiated on the grounds that the client did not comply with the security 
requirements. The Short-term Ombud agreed with the insurer, but a complaint was laid 
with the FAIS Ombud on the grounds that the advisor did not convey the new require-
ments to the insured.

From the notes provided by the Ombud, it seems that the broker misinterpreted these 
requirements. It appears that he missed the point that ALL windows should have burglar 
guards. The fact that the insured was of the same view indicates that the real require-
ments were not conveyed to him.

7KH�ÀUVW�SRLQW�WKDW�,�ZRXOG�OLNH�WR�KLJKOLJKW�LV�WKH�IDFW�WKDW�D�VKRUW�WHUP�SROLF\�LV�DQ�DQ-
QXDO�FRQWUDFW��7KLV�ZDV�FRQÀUPHG�ZKHQ�WKH�2PEXG�UHMHFWHG�WKH�EURNHU·V�FODLP�WKDW�WKH�
business was concluded before the FAIS Act became effective. Apart from the legal ob-
ligation to make regular contact with the client, one is also required to convey material 
changes such as those outlined above. 

Secondly, one should make sure that you understand the contract, as well as any changes 
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that are made over time. The broker sent the client a renewal schedule once a year, re-
questing details of any changes to the schedule. What he did not do, was to explain the 
material changes applicable from September 2009. This was possibly due to the fact that 
the broker misinterpreted the new requirements, and was therefore not in a position to 
convey it to his client.

The third lesson from this determination is that you need to convey material changes 
to the client in a manner which will enable him to determine and evaluate the impact 
thereof on him or her. What is very important is that such communication should pass 
the “reasonable man” test.

9HU\�LPSRUWDQWO\��\RX�QHHG�WR�NHHS�D�UHFRUG�RI�VXFK�FRPPXQLFDWLRQ��7KH�ÀUVW�SUL]H�LV�
of course to convey such information to the client personally, or at least get written con-
ÀUPDWLRQ�RI�UHFHLSW�DQG�XQGHUVWDQGLQJ�RI�WKH�FRQWHQWV�RI�WKH�OHWWHU��$�´5HDG�UHFHLSWµ�LQ�
respect of communication via e-mail will also do no harm.

Much as many people hate it, effective record keeping is an essential survival tool in the 
modern jungle we operate in. 

Please click here to download the determination.

Interesting things we have read

Insurance Gateway:

SAIA Legislation & Regulation Update July 2013. Click here to read more.
Insurance Broker – an endangered species? by Peter Olyott (also in COVER August) 
we are often asked is there a future for the broker given all the legislation – here is some-
one else who agrees that there is.

SAIA Motor Update - July 2013 &OLFN�KHUH�WR�UHDG�PRUH��7KLV�GHDOV�VSHFLÀFDOO\�ZLWK�
the need to amend motor values automatically and not just upon request. Any of you 
involved in motor insurance need to read this one.

http://www.insurancegateway.co.za/ShorttermProfessionals/PressRoom/ViewPress/Irn=6949&URL=SAIA+Legislation++Regulation+Update+July+2013+1
http://www.insurancegateway.co.za/ShorttermProfessionals/PressRoom/ViewPress/Irn=6950&URL=SAIA+Motor+Update+July+2013+2
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The time lines are:
�� 1 January 2014 for personal lines vehicles. 
�� 1 January 2015 for commercial vehicles included in the wording. 

So all insurers, UMAs and brokers with binders will need to be very aware of what is 
needed – and soon. If you have yet to hear from your insurer we suggest you ask them 
what the plans are.

FA News August 2013:  
:LOO� WKH� SOD\LQJ� ÀHOGV�
ever be equal? an article 
by Danny Joffe of Hollard 
on broker fees and whether 
legislation will ever make 
things equal.

$�UHODWHG�DUWLFOH�&RQÁLFW�RI�
Interest: The fees vs com-
mission debate by Jona-
than Faurie of FA News is 
also worth a read.

FANews 16/9/2013: THE FSB NEEDS TO SHARPEN ITS FOCUS ON ENFORCE-
MENTS A summary of the issues around Model Insurance and who was at fault for the 
delay in closing the company down. Click here to read the full article which continues 
on their website.
COVER magazine August & September 2013;
How to prepare for POPI – a Guideline for call centres. An article by Jan van Zyl of 
Dommissee attorneys and Bruce van Maltitz of 1 Stream. Given the very close imple-
mentation of POPI a must read. This will be useful for all clients not just call centres. 

$QRWKHU�TXHVWLRQ�DVNHG�RI�RXU�FU\VWDO�EDOO�LV�WKDW�RI�WKH�IXWXUH�RI�WKH�80$��Well an 
article by Martin Le Roux and  Peter Jennett of Centriq seeks to add some answers for 
the sceptical.

http://www.fanews.co.za/article.asp?Front_Page_Features~25,Straight_Talk~1146,The_FSB_needs_to_sharpen_its_focus_on_enforcements~14219
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Binder regulations and SASRIA – more of an infomercial by SASRIA explaining the 
problems they have had as a result of binders. Puts their actions around the issues into 
some perspective.
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